










































After the requested testing is completed or refused, 
you may have a doctor or nurse administer an 
independent test for alcohol or drugs at your expense. 
If you refuse testing now, taking an independent test 
will not change the action taken on your driver's 
license. 

Wrzesinski refused to take the breath test. After Officer Herbst 
concluded the reading of the implied consent advisory, Wrzesinski 
did not request an independent blood test or otherwise raise the 
topic of alternatives to the breath test. Officer Herbst did give 
Wrzesinski one last opportunity to provide a breath sample, but 
Wrzesinski again refused and made no request for an independent 
blood test. 

The Montana Supreme Court ruled: 

Officer Herbst had a short discussion with Wrzesinski as to what 
state-administered sobriety test would be requested of Wrzesinski. 
Wrzesinski then inquired why a blood test would not be performed, 
to which Officer Herbst explained that a breath test is the standard 
procedure. Wrzesinski's statements to Officer Herbst do not 
indicate that he wanted a blood test as a separate test, and after 
Officer Herbst finished reading the advisory portion addressing 
Wrzesinski's right to an independent test, Wrzesinski made no 
requests for an additional or independent test. Although the District 
Court did not make a specific finding in this regard, the evidence 
demonstrates that Wrzesinski's statements can reasonably be 
construed as an expression of Wrzesinski's desire to request a 
blood test as an alternative for the breath test that Officer Herbst 
had selected, which, as explained above, is the choice of the 
officer. Under these facts , we are hard pressed to construe 
Wrzesinski's statements as a request for an independent blood 
test. 

kl at ,i 19. 

In this case, Lange was provided an opportunity to and did consult with 

her attorney prior to agreeing to Officer Kapella's request she submit to a blood 

test. (DOT App. 13, II. 7-20.) Lange informed Officer Kapella she wanted to go 

to the hospital to take a blood test. (DOT App. 14, II. 9-10, 14-15; 18, II. 17-18; 
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56, II. 3-4.) Officer Kapella informed Lange the blood test would be conducted, 

as a matter of standard procedure, by a nurse who would come to the Morton 

County jail. (DOT App. 14, II. 14-17, 24-25; 18, II. 20-21). Officer Kapella 

testified it was his understanding Lange "wanted to do the blood test at the 

hospital." (DOT App. 15, II. 6-7.) After the blood draw that was conducted at the 

jail, Lange did not make any kind of request for another blood test and did not 

mention another blood test at all. (DOT App. 19, II. 3-7.) Lange did not use the 

phrase "independent blood test. " (DOT App. 19, II. 8-10.) When asked whether 

he understood Lange's request to be "a test that wasn 't going to be used as 

evidence against her. A test that was going to be used as her own evidence," 

Officer Kapella testified "I , honestly, I didn't believe that's what she wanted. I just 

believed she wanted to go to the hospital." (DOT App. 56, II. 13-17.) 

In this case, the hearing officer's findings of fact are supported by a 

preponderance of the evidence. Based upon the evidence presented at the 

administrative hearing, the hearing officer found: 

Lange blew .12 on the S-D5 test and was arrested for DU I. She 
was given the implied consent advisory en route to the law 
enforcement center. She spoke to an attorney and asked Officer 
Kapella if she could have her blood drawn at a hospital. The officer 
replied that a nurse comes to the law enforcement center where the 
blood draw would be done. There was no further conversation 
between Lange and the officer about a blood draw other than 
[Lange] agreed to have her blood drawn at the law enforcement 
center. A registered nurse drew a blood sample from Lange and 
sent to the state crime laboratory for analysis. That analysis 
showed an alcohol concentration level of .16. 

(DOT App. 76.) 

The hearing officer concluded: 
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Id. 

Lange argues she requested an independent blood test and that 
the officer obstructed her ability to do so. An arresting officer has 
the discretion to decide what kind of a test a driver takes pursuant 
to North Dakota's implied consent law. Timm v. State, 110 N.W.2d 
359 (ND 1961 ). Blood draws in Morton County are conducted at 
the law enforcement center, not at a hospital. When informed of 
this fact, Lange did not object. Nor did she ask for an independent 
test. Although counsel asked several leading questions, inserting 
the word "independent" to describe Lange's question about having 
her blood drawn at a hospital, the events as described by the officer 
would lead a reasonable officer to conclude Lange was not asking if 
she could take a second or independent test. If that was her intent, 
she did not clearly communicate it to the officer. Lange was given 
a phone and allowed to make calls before the blood draw. She 
could have arranged for an independent test if she so desired. The 
officer did nothing to impede Lange's ability to obtain an 
independent test. 

The hearing officer's findings of fact made are supported by a 

preponderance of the evidence. The evidence established that, prior to making 

her statements to Officer Kapella, Lange had consulted her attorney. The 

evidence further established Officer Kapella reasonably understood from her 

statements that Lange wanted the blood test he requested be conducted at the 

hospital, rather than at the Morton County jail. The evidence also established 

Officer Kapella did not consider Lange's statements to be a request for a test in 

addition to the test taken at his direction. The hearing officer, as the finder of 

fact, permissibly discounted statements made in response to Lange's leading 

questions "inserting the word 'independent' to describe Lange's question." See 

Sternberger v. United States, 401 F.2d 1012, 1015 (Ct. Cl. 1968) (leading 

questions suggesting response entitled to little weight). In addition, Lange did 

not testify at the administrative hearing that her statements were intended as a 
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request for an independent test, thereby allowing an unfavorable inference to be 

drawn. See Geiger v. Hjelle, 396 N.W.2d 302, 303 (N.D. 1986) ("[f]ailure of a 

party to testify permits an unfavorable inference in a civil proceeding" and "the 

hearing officer could also consider the lack of contrary evidence"). 

A reasoning mind reasonably could have determined, based upon a 

preponderance of the evidence, that Lange did not make a reasonable request 

for an independent test to determine the level of her blood alcohol concentration 

so as to have required Officer Kapella attempt to clarify the matter with Lange. 

11. Lange was not denied a reasonable opportunity to obtain an 
independent test. 

"If an arrestee requests an independent test, the police officer must afford 

the arrestee a reasonable opportunity to secure an independent test and must 

not prevent or hinder the arrestee's timely reasonable attempts to obtain an 

independent test. " City of Fargo v. Bakkerud, 1998 ND 77, ,i 6, 576 N.W.2d 858. 

"Law enforcement officers need not assist people in obtaining independent tests" 

Dressler, 433 N.W.2d at 551. "[l]t is generally agreed that the statutory right to 

an independent test is actually an arrested motorist's right to be free of police 

interference when obtaining another test by his own efforts and at his own 

expense." Messner, 481 N.W.2d at 240. 

"[S]everal courts have said that police are not required to transport an 

accused to a locale to obtain an independent test, but that they need only allow 

an accused access to a telephone, and allow medical personnel access to the 

accused if in custody." ~ at 240. "Before the duty of the police arises to 

transport a defendant to the location of the test, he must first show that he had 
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made arrangements with a qualified person of his own choosing, that the test 

would be made if he came to the hospital , that he so informed the personnel at 

the jail where he was under arrest, and that those holding him then 'either 

refused or in any event failed to take him to the hospital for that purpose."' !fl 

(quoting Harper v. State, 296 S.E.2d 782, 783 (Ga. Ct. App. 1982)). 

In this case, even assuming, arguendo, Lange's statements could 

reasonably be construed as a request for an independent test, Officer Kapella did 

not prevent or hinder any reasonable attempts by Lange to obtain an 

independent test. Lange was provided an opportunity to and did consult with her 

attorney prior to agreeing to Officer Kapella's request she submit to a blood test. 

(DOT App. 13, II. 7-20.) Lange failed to present any evidence she made 

arrangements with a qualified person of her own choosing to conduct an 

independent blood test at the hospital. After the blood draw that was conducted 

at the jail, Lange did not make any kind of request for another blood test and did 

not mention another blood test at all. (DOT App. 19, II. 3-7.) The record is 

devoid of any evidence regarding what transpired after the blood test was 

conducted , and there is no indication that Lange subsequently pursued an 

independent blood test. 

A reasoning mind reasonably could have determined, based upon a 

preponderance of the evidence, that Officer Kapella "did nothing to impede 

Lange's ability to obtain an independent test. " (DOT App. 76.) 
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CONCLUSION 

The Department respectfully requests that this Court reverse the judgment 

of the Morton County District Court and affirm the Department's decision 

suspending Vanessa Christine Lange's driving privileges for a period of 91 days. 
u/1, 

Dated this ..-_/_ day of May, 2010. 

State of North Dakota 
Wayne Stenehjem 
Attorney General 

· as B. Anderson 
sistant Attorney General 

tate Bar ID No. 05072 
Office of Attorney General 
500 North 9th Street 
Bismarck, ND 58501-4509 
Telephone (701) 328-3640 
Facsimile (701) 328-4300 

Attorneys for Appellant. 
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IN THE SUPREME COURT 

STATE OF NORTH DAKOTA 

Vanessa Christine Lange, 

Appellee, 

V. 

Director, North Dakota 
Department of Transportation, 

Appellant. 

STATE OF NORTH DAKOTA ) 
) ss. 

COUNTY OF BURLEIGH ) 

) 
) 
) Supreme Ct. No. 20100096 
) 
) District Ct. No. 30-09-C-00876 
) 
) 
) AFFIDAVIT OF SERVICE BY MAIL 
) 
) 

Donna J. Connor states under oath as follows: 

1. I swear and affirm upon penalty of perjury that the statements made 

in this affidavit are true and correct. 

2. I am of legal age and on the 41h day of May, 2010, I served the 

attached BRIEF OF APPELLANT and APPENDIX OF APPELLANT, upon 

Vanessa Christine Lange, by and through her attorney Jesse N. Lange, by 

placing a true and correct copy thereof in an envelope addressed as follows: 

Jesse N. Lange 
Aaland Law Office, Ltd. 
P.O. Box 1817 
Fargo, ND 58107 



and depositing the same, with postage prepaid , in the United States mail at 

Bismarck, North Dakota. 

Subscribed and sworn to before me 
this~ day of May, 2010. 

~~ (;;jttfJJss 
Notary Public 
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MELISSA CASTILLO 
Notary Public 

State of North Dakota 
My Commission Expires Oct. 15, 2013 




